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1. By aPlaint dated 15/09/2022, Hon. E;'ick Okong’o Mogeni and
Hon. Lady Justice Jacquel'ine Mogeni (hereafter the 1st & 2nd
Plaintiffs) sued'“Nati'on Media Group Limited and Mutuma
Mathiu (hereafter the gt & 2ndDefendants) for alleged defamation
and sought Judgment agamst them for-;

a) An order dzrectmg the Defendants to publish an
unqualzﬁed apology of equal prominence to the Plaintiffs
through the same medium and in the same page and in
Slmtlar manner as the offending article

b) A permanent injunction restraining the Defendants and

each of them by themselves, their servants or agents or

otherwise howsoever from further publishing or causing to
be published words defamatory of the Plaintiff.

¢) General Damages for defamation.




d) Aggravated and exemplary damages.

e) Costs of and incidental to the suit.

f) Interest at Court rates on (c), (d) & (e) above from the date
of judgment until payment in full

g) Any other relief the Court may deem fit to grant.

2. The Plaintiffs aver that on or about 07/11/2021, the Defendants

3.

under false defamatory and misleading publication
caused to be published a defamatory article on page 12 of the
Sunday Nation titled “Lawmaker pushes wife’s hiring as
judge” without due regard to the effect which such statement
would have against the Plaintiffs. That the impugned article read

in part as follows-:

“A lawyer and member of the Justice and Legal Affairs

Committeg in one of the two houses of Parliament is the talk

of town after it emerged that he used his position and

connections to have his wife appointed a judge recently. It is

beiné whispered that the new judge, who has never

practiced law, also got access to the interview guestions way

before her date with the hiring panel. She was also coached

by the husband and other lawyers on how to tackle the

interview questions. The end game is to have a cabal of

friendly judges in Nairobi for both commercial and political

purposes”

It was further averred that the words as published by the

Defendants and released to the public as a whole were accessible




to a wide audience both the general public and professional
circles and were by all means and intent meant to refer to the
Plaintiff, to wit, in their natural and ordinary meaning, the words
in the article were construed by right thinking members of society
or a reasonable by standers to impute innuendo, malice
recklessness and falsehood as against the Plaintiffs. That by
reason of the said publication the Defendants have jeopardized
the Plaintiffs image and reputation as Senator and Judge
respectively and in addition caused extensive damage, disparaged
their reputation, credibility & honor, causing them
embarrassment and distress. It was further averred that despite
demand, the Defendants failed to publish a clear apology of equal
prominence as the article, acknowledging the failings or fault of

the 1st Defendant in recklessly publishing the article.

In their statement of defence dated 03/02/2023, the
Defendants admitted to the publication of the impugned article
however déni_e,d the other key averments in the plaint; that the
ngfds. were defamadtory or capable of bearing a defamatory
meaning. It was further averred that the words complained of did
nof.Arefe'r to a_riy of the Plaintiffs, to wit, the latter have no cause
of action against the Defendants. That the Defendants were
exercising their freedom of expression and media as protected
under Article 33 and 34 of the Constitution, as at when the
impugned article was established therefore the Plaintiffs are not
entitled to general, aggravated or exemplary damages as pleaded
in the plaint.




The suit proceeded to full hearing during which both parties
called evidence in support of the averments in their respective

pleadings.

Plaintiffs Case and Evidence

On behalf of the Plaintiffs, Hon. Erick Okong’o Mogeni, testified
as PW1. He began by identifying himself as the Senator of the
County of Nyamira and proceeded to adopt his witness statement
dated 15/09/2022 as his evidence in chief. It was his evidence
that as at publication of the article he was serving as the
Chairperson of the Senate's Justice and Legal Affairs Committee
(JLAC), practices law, amember of the Law Society of Kenya (LSK)
and holder of the title Senior Counsel (SC). The gist of his evidence
was that the 24 Plaintiff is his wife, currently serving as Judge of
the Enviror;menf and Land Court (ELC) and previously served as
a Chief E:xecutive Officer (CEO) and Head of Secretariat of the
Council of GO_VC.I‘I’IOI'_S. He stated that the impugned article as
pubiislh'éd by"fhe Defendants was untrue, disparaging, without
basis, injurious to his reputation, occasioned him scorn &
ridicule, scandalous and defamatory whereas prior to publication
the Defendant.s did not consult or contact him for any comments.
That he received several telephone calls from persons in shock
and disappointed by the shameful article published by the
Defendants and that despite demand the Defendants have failed

and refused to retract the defamatory statement or make an




apology. He concluded by adducing into evidence the documents

appearing in the Plaintiffs list of documents as PExh.1-3.

On cross-examination, PW1 confirmed that the article does not
mention him by name or say the person captured therein
represents the County of Nyamira a$ Senator. He confirmed there
being two Houses of Parliament, being The National Assembly and
The Senate whereas in the latter there is a Legal Committee. That
the article does not speak of the committee in the Senate however,
it applied to both. He further affirmed that the article does not
mention his wife by name however maintained that, by reference,

it referred to his wife.

PW1 further testified that none of the members of JLAC had a
wife being interviewed for the position of judge and that Senators
Irungu, Orengo, Wako were equally lawyers. He went on to
confirm that the article does not mention The Senate but
refere_nces one of the two Houses of Parliament. It was his
evidence that‘ he was the only lawyer who sat in the legal
committee whose wife applied to be a judge of the Environment
and ‘Land Court in 2021. He maintained that he was not
consulted prior to publication of the article however, the inference
gathered therefrom is clear that the same referred to him and no
other person in The Senate. In summation he stated that a
demand was issued to the Defendants however the same is

missing from his bundle of documents.




10.

11.

In re-examination, PW1 reiterated that in 2021 he knew the
members of the legal committee and at the time none had a wife
who was appointed as a Judge of the High Court of Kenya or had

a wife or spouse who had applied to be appointed as a Judge.

Hon. Lady Justice Jacqueline Mogeni, testified as PW2. She
stated that she currently serves as a Judge of the High Court of
Kenya and thereafter proceeded to adopt her witness statement
dated 15/09/2022. The gist of her evidence was that she
previously served as the CEO and Head of Secretariat at the
Council of Governors, also served a Member of the Transitional
Authority that coordinated transition to the devolved government
system and that she equally is an Advocate of the High Court of

Kenya of more than 25 years standing.

PW?2 testified that she is married to PW1 and confirmed that the
impugned article as published by the Defendants was untrue,
disparagi'flg, w_ithout basis, injurious to her reputation,
occasioned her scorn & ridicule, scandalous and defamatory of
her person as a Judge; that the article meant to convey to the
general public that she was not appointed as Judge on merit but
rather through influence of her husband whereas prior to
publication the Defendants did not consult or contact her for any
comments. She too confirmed receiving several telephone calls
from persons in shock and disappointed by the shameful article

published by the Defendants and that despite demand, the
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14.

Defendants have failed and refused to retract the defamatory

statement or make an apology.

Under cross-examination, she confirmed that the article does
not mention either her or her husband by name. She further
stated that she did not avail any documentation to demonstrate
that she served as the CEO and Head of Secretariat at the Council
of Governors or Member of the Transitional Aufhority. It was her
evidence that JLAC had other members who were lawyers
meanwhile stated that she did not avail the list of the legal

committee in respect of the National Assembly.

She re-affirmed that the Defendants did not reach out prior to
publication given that she was the only Judge appointed at the
time who was marrled to a Senator That despite the forestated
the Defendants refused to render an apology notwithstanding

service of the demand notice.

Kiogora Mutal. festiﬁed as PW3. On his part he identified himself
as an Advocateof 30 years standing and managing partner of
Messrs. Kidgora Mutai & Co. Advocates. It was his evidence that
he had known the Plaintiffs for over 20 years whereafter he
proceeded to ‘adopt his witness statement dated 15/09/2022 as
his evidence in chief. The kernel of his evidence was that he had
known PW1 as a proficient officer of the Court, meticulous

litigator and now a skillful debater before The Senate as a

representative of the people of Nyamira County.
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PWa3 further testified that at the time of publication, the story was
widely circulated on social media platforms, especially “Twitter”
now “X” and was aware then that PW1 served as the Chairperson
of JLAC. Upon reading of the article, he stated that it was clear
therefrom that the only people who could fit the description in the
story were the Plaintiffs; adding that he was shocked by the
article given PW1’s acumen as an advocate and consummate

parliamentarian.

On further testimony, he testified that the article.was untrue,
scandalous and defamatory with the intention to convey to the
general public that PW1 influenced the appointment of PW2 as a
Judge, thus questioning his reputation and character. That as a
result of the publication, PW1’s reputation was injured causing
him hatred, contempt, scorn, mockery and ridicule both in his

profession as a lawyer and politician.

Under cross exa_mination, PW3 stated that he had not adduced
into evidence thé publication as circulated on “Twitter” now “X”
meanwhile confirmed that the article does not mention the
Plaintiffs by name. It was his evidence further that there are two
Houses of Parliament and that the article does not mention that
the member in question serves in the Senate.

In conclusion PW3 affirmed that at the time, PW1 was not the
only lawyer serving in JLAC.

In re-examination, PW3 iterated that PW1 is an advocate of the

High Court of Kenya and that at the time he did not know of any
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other senator who was married to a lawyer save for PW1 at the

material time.

Hon. Mutula Kilonzo Junior, testified as PW4. He identified
himself as an Advocate of the High Court of Kenya, and currently
serving as the Governor of Makueni County, and that at time of
publication of the impugned article, he was serving as the Senator
of Makueni County as well as a Senate committee member of
JLAC. He proceeded to adopt his witness statement 25/ 09/2022

as his evidence in chief.

PW4 further testified that upon” reading the impugned article, he
queried the matter before JLAC of the Senate concerning the
article wherein he was serving together with PWI as Senate

committee member.

The nucleus ’of'—hi_s eiridence is that he had equally known PW1
as a proﬁﬁent bfﬁcer of the Court, meticulous litigator and now a
skillful debater':‘iffbcfore‘ The Senate as a representative of the
peopie of Nyaﬁha Cbunty.

He further testlﬁed that the story was widely circulated on social
med1a platforms especially “Twitter” now “X” and was aware
then that PWI served as the Chairperson of JLAC. That upon
reading of the article, it was clear to him that the only people who

could fit the description in the story were the Plaintiffs.

It was his further evidence that he was shocked by the article

given PW1’s acumen as an advocate and consummate
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parliamentarian, to wit, the article was untrue, scandalous and
defamatory with the intention to convey to the general public that
PW1 influenced the appointment of PW2 as a Judge, thus
questioning his reputation and character. That as a result of the
publication, PW1’s reputation was injured causing him hatred,
contempt, scorn, mockery and ridicule both in his professional

and political careers.

Under cross-examination, he stated tha;t_ a -report was tabled by
PW1 however cannot confirm Whether the"same*-iv‘as adduced into
evidence or the publication as c1rcu1ated on “Twitter” now “X”.

He too confirmed that the artlcie does not mentlon the Plaintiffs
by name however asserted that it was only PW1’s wife who was
appointed as a Judge. In re-e_xammatxon, he stated that
members of the legal committee ar.e :b'rdinarily lawyers especially
in The Senate. To his knowledge no other member of the JLAC,
whose Wlfe was appoiﬁ‘;ed as a Judge of the High Court.

Defendants Case and Evidence

On behalf of the 'Defendants, Michael Owour, testified as DW1.
He 'identiﬁed_.himself as an employee of the 1st Defendant. He
proceeéi{‘ed: to :'adopt his witness statement dated 12/06/2023 as
his evidence in chief and adduced into evidence the document
appearing in the Defendants list of documents dated 12/04 /2023
as DExh.1. The kernel of his evidence was that the impugned

article did not refer to the Plaintiffs by name.




27. He further testified that PW1 called to inform him that he had an

important article to publish, wherein he accorded him the
opportunity to do so. He went on to state that PW1 had earlier
published other articles over the years, and his relationship with
PW1 had always been cordial and respectful. As an editor, he
stated that his work entails reviewing and approving articles
published by the 1st Defendant and that the impugned article

touched on a public interest issue and was not defématory of the

- Plaintiffs. At the time there were a number of Members of

28.

Parliament serving in JLAC in bothhause"sy&_#hose spouses were

not known to the public.

On cross-examination, DW1 stated that a cordial relationship
cannot absolve the""_Defendants of deféﬂ1ation; and that he was
the one who approved the article as editor and proceeded to state

that the lawyer or Judge the article was referring to were not

~ parties to the S’lllt

29.

30.

At the close of the trlal ‘both parties filed written submissions.

Plamtlffs Submss10ns

Counsel for the Plamtlffs began his submissions by restating
hlstory of the matter, pleadings and evidence by the respective
parties meanwhile proceeded to condense his submissions into

three (3) cogent issues.

On whether the impugned article was defamatory, while calling
to aid the decisions in SMW v ZWM [2015] eKLR, John Ward v
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Standard Ltd, HCCC 1062 of 2005 and Graham v Standard
Group Ltd KECA 649, counsel submitted that from the evidence
tendered before this Court, the Plaintiffs have successfully
demonstrated the connection between the impugned article and
the Plaintiffs. That despite the Plaintiffs evidence, the Defendants
failed to clarify their claim by identifying the lawyer referenced in
their article. That the Defendants failure to provide evidence or
vindicate their publication further leads to __th__e logical conclusion

that the defamatory article targeted the Plaintiffs.

As concerns publication counsel relied on the decision in
Mogaka & 3 Others v Munene [2023] KEHC 18194 (KLR) to
summarily submit that the Defendants did not dispute

publishing the impugned article.

On whether the article was defamatory, counsel placed reliance
on the decision in MOgaka (supra) and Phineas Nyagah v Gitobu
Imanyarﬁi [20 13] eKLR to contend that the insinuation portrayed
by théi:’farﬁcle regérding the Plaintiffs was unsubstantiated but
also grossly diSperortionate to any facts presented. That the
Défendants failure to prove truthfulness or justification combined
with t.heir reckless disregard for the facts underscores the malice

inherent in the publication.

Submitting on whether the Plaintiffs suffered disrf;pute and
injury as a result of the publication, counsel posited that the
Plaintiffs called witnesses while also demonstrating that the

article exposed them to public humiliation, disdain, derision and



34.

3S.

36.

reproach among those who read the newspaper or accessed the
information online. The decision in
Selina Patani & another v Dhiranji V. Patani
[2019] KECA 480 (KLR) was relied on in the forestated regard.

Concerning the award on general hdamages, while calling to aid
the decision in C.A.M v Royal Media Services Ltd [2013] eKLR,
Jones v Pollard (1997) EMLR 233-243 and Nation Newspaper
Ltd v Daniel Musinga t/a Musinga & 4_C‘o.- Advbéates, it was
argued that the defamatory article g‘r.avely impugned t_her Plaintiffs
personal and professional ' integrity as Se_ﬁator and Judge
respectively. That despite demand to the Defendants they did not
retract or apologize for the publica'-fion. Thérefore, an award of
Kshs. 5,000,000/ : in general damages was urged by the
Plaintiffs. 4 B

On aggravated and exemplary damages, it was submitted that
the publiéat_ion:_-i_ifas reckless and malicious therefore proposed an
awafd 'awar.d of Kshs. 1,000,000/- under the said header to
sé’rve as a‘tétrpn{é'deterrence to the Defendants.

In :-;"'tj:onclusid:r';, it was submitted that Article 28 of the
Constitution guarantees the Plaintiffs the right to dignity

therefore alongside the above awards the Court ought to order

that an apology be published and consequently allow the suit as
lodged.
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Defendants Submissions

On the part of the Defendants, counsel anchored his submissions
on the principles espoused in Wycliffe A Swanya v Toyota East
Africa Ltd & another [2009] KECA 379 (KLR) meanwhile
crystallized four (4) cogent issues for the Court’s consideration.

As to whether the publication referred to the Plaintiffs, while
citing the authors in Gatley on Libel and Slander, 13" Edition,
pg. 263, counsel emphasized that the Plaintiffs alongside their

witnesses confirmed that the impugned article did not mention

- the Plaintiffs by name and that reliance on innuendo to suggest

the article referred to the Plamtiffs 1S mxsgmded That by trying to
shift the burden of proof to the Defendants at the hearing to
specifically state whom the article referr_ed to evidently manifests
that the Plaintiffs failed to di‘échar.ge their burden of proof that

the article compwlained of referred to them.

Submlttmg on. Whether the article was actuated by malice,
counsel summarﬂy submitted that the continuous interaction
and dealing between the 1st Plaintiff and the 1st Defendant goes
to show that the Defendants were not in any way malicious by
publish_ing the impugned article. The decisions in Nation
Newspapers Ltd v Gilbert Gibendi [2002] eKLR and Dorcas
Florence Kombo v Royal Media Services Limited [2014] eKLR

were cited in the forestated regard.

On whether the article was defamatory of the Plaintiffs, counsel

relied on SMW v ZWM (supra) and Clerk and Lindsel on Torts,
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227! Ed. at Pg. 1609 Para. 22-168 to state that having
demonstrated that the publication was not actuated by malice it
can therefore be purposefully stated that the publication
complained of was not defamatory of the Plaintiffs. That PW3 and
PW4 failed to demonstrate if and-how they perceived the Plaintiffs
differently upon reading the impugned articles, to wit, their

evidence did not corroborate the injury to the Plaintiffs reputation

as pleaded and submitted by the Plaintiffs. It was further argued
that, in any event, and without prejud_ig-e to the“ above, the
impugned article was on a matter 6f public.:""_irnportance owing to
then ongoing interviews by the Judicial Service Commission (JSC)
therefore the public had a right to know that interviews were

being conducted in an .independent and transparent manner.

Concerning Whethef the 'Coilrt oﬁ'ght to grant an injunction,
counsel plac-éd_relia_nce' on the decision in Nzibo v Nation Media
Group Ltd & A___nother KEHC 12720 (KLR) to contend that this
Court;.-ggg‘ht _.ng."""cogsidéf" the competing interest between the
Defendéhts:.;_;fréédom o’f ‘expression and the freedom of the media
aS well as thé___ nght of the public to information to arrive at the
detei‘i:‘nipat‘ion' that there is no basis for granting the monetary

damages sOﬁght by the Plaintiffs.

With respect to the award on general damages counsel summarily
posited that the Plaintiffs did not present any evidence of actual

damages to their reputation or character however if the Court is

minded to award the same it ought to be guided by the principles




championed in the decision in Jogoo Kimakia Bus Services Ltd
v Electrocom International Ltd [1992] KLR 177 and Daniel
Waweru Njoroge & 17 Others v Attorney General [2015] KEHC
1154 (KLR).

43. Couﬁsel further took issue with the fact that the demand letter
was not formally produced into evidence by way of marking and
identification as such the same does not form part of the record,
and therefore the plaintiffs lacked basis for seeking costs citing
the cases Kenneth Nyaga Mwige v Austin Kiguta & 2 Others
[2015] eKLR, and Kajuna Idd Noor v Rapid Kate Services Ltd
& 4 Others [2013] KEHC 4536 (KLR), counsel maintaining that
that by failing to demonstrate service of tﬁe demand letter, the

Plaintiffs are not entitled to an award on costs.

44. Regarding the award on exemplary and aggravated damages,
counsel cited the decisions in Royal Media Services Ltd t/a
Citizen ’PV & Another v Alfred Amayio Maiko [2021] KEHC
5318 (KLR) and nguna Miguna v Standard Group Limited

& 4 Others [2017] eKLR to argue that the Plaintiffs did not
establish impropéf motive, malice or that a demand was served
to warrant an award under the said heads. In summation, the

Court was urged to dismiss the Plaintiffs suit with costs.

Analysis and Determination

45. The Court has carefully considered the respective parties’

pleadings, the evidence adduced by respective witnesses, and the

parties' written submissions.




Issues for determination-:

a) Whether the Plaintiffs have made out a case for defamation
against the Defendants;

b) Whether the Plaintiffs are entitled to an award of damages,
and if so, the quantum.

Whether the Plaintiffs have made out a case for defamation

~ against the Defendants?

46. In so far as the tort of defamation is c‘qncemed,. thg;_&_&réttionale
behind the law of defamation was spelt out by the“Cowf of Appeal
in Musikari Kombo v Royél' Media Services Limited [2018]
KECA 801 (KLR), wherein it was stated that;

“The law of defamation is concerned u)ith the protection of a
person’s reputation. Patrick ‘O'Callaghan in the Common
Law Series: The Law of .Tort at paragraph 25.1 expressed
himselfin the lelc')w_ing‘ manner:
“’T'he.}llaw'_ of defd’ﬁ;qﬁioﬁ, or, more accurately, the law of libel
x and slander, is concerned with the protection of reputation:
‘As a géfiéral rule, English law gives effect to the ninth
commd‘é;dmént that a man shall not speak evil falsely of his
| nelghbeur It supplies a temporary sanction ...’
Defamation protects a person's reputation that is the
estimation in which he is held by others; it does not protect
a person's opinion of himself nor his character. The law

recognizes in every man a right to have the estimation in

which he stands in the opinion of others unaffected by false







